Prosecuting Politicians

1. Introduction

Donald J. Trump was indicted with 91 felony counts across four criminal cases. One case
went to trial, resulting in 34 convictions. Because he was elected and is now the 47" President of
the United States, punishment for the 34 convictions and the status of the remaining counts are
uncertain. Trump was running for office while indicted. It is thus unsurprising that a sprawling
public discourse ensued spanning many topics, from technical legal questions involving the
alleged crimes, to the impact Trump’s legal woes would have on his political prospects (they
were not too great a hindrance, apparently). One line of discussion concerned the wisdom of
bringing the charges. In the U.S., prosecutors have tremendous discretion to decide which cases
to pursue. Probable cause of criminality is necessary, but not sufficient, for prosecution. Three
different prosecutors (Alvin Bragg, Jack Smith, and Fani Willis) thought charging Trump was

the right thing to do. Was it?

Some argued that pursuing a criminal case against Trump would be viewed by many as

politically motivated, which is a reason not to prosecute him. Here are two examples.

There’s a natural suspicion when one side is indicting a leading politician of the other.
Imagine if George W. Bush’s Justice Department had indicted John Kerry in 2003 when
he was the presumed front-runner for the Democratic nomination to run against Mr. Bush
in 2004. Even if, in this hypothetical, Mr. Kerry had been caught dead to rights on
something, Democrats probably wouldn’t have assumed Attorney General John Ashcroft

had the best of intentions (Lowry 2023).
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There is no getting around the fact that the indictment comes from the Biden
administration when Mr. Trump holds a formidable lead in the polls to secure the
Republican Party nomination and is running neck and neck with Mr. Biden, the

Democratic Party’s probable nominee.

This deeply unfortunate timing looks political and has potent political
implications even if it is not driven by partisan motivations ... The unseemliness of the
prosecution will most likely grow if the Biden campaign or its proxies use it as a weapon

against Mr. Trump if he is nominated (Goldsmith 2023).

It’s not implausible to think prosecutors should consider perceptions of political motivation when
making prosecutorial decisions. This paper uses analytic philosophy to scrutinize this claim. My
conclusion: prosecutors should not consider perceptions of political motivation when deciding to

prosecute political figures.

My question is inspired by Trump but is ultimately bigger than him. Trump was not the
first, nor will he be the last, political figure to be prosecuted for criminal misconduct; such
prosecutions are often viewed as politically motivated (Barkow and George 2010: 957-983).
Other recent examples include Rudy Giuliani and Bob Menendez. I’'m not inquiring whether the
perception of political motivation should have been factored into the decision to prosecute
Trump specifically, but whether it should be factored into the decision to prosecute political
figures generally. I can find no philosophical literature on this question. The closest related
literature I can find is on ethical uses of discretion in the criminal justice system more broadly

(e.g., Hunt 2019; Monaghan 2020; 2022; 2023).

This paper adopts a U.S.-centric focus for several reasons. First, my inquiry is inspired by

high-profile U.S. criminal cases (the Trump trials). Second, as a U.S. citizen, it is the legal
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system I’m most familiar with. Finally, and more substantively, the question of whether
prosecutors should consider perceptions of political motivation is particularly relevant to the U.S.

legal context for reasons I’ll now explain.

First (and I discuss this in greater detail in the next section), the U.S. allows for
prosecutorial discretion, which means prosecutors need not pursue all criminal charges for which
probable cause of criminality exists. Without such discretion, my guiding question is moot—
prosecutors would be obligated to pursue all valid charges, regardless of perceptions.
Prosecutorial discretion not only gives life to my guiding question but also increases the
likelihood that prosecutions will be perceived as politically motivated. When a prosecutor has
latitude to choose which cases to pursue, some might wonder: why did she choose to prosecute

the politician from my party?

Also increasing the likelihood that a prosecution will be perceived as politically
motivated is the fact that prosecutors at the state level in the U.S. are usually elected. When an
elected Democratic prosecutor charges a Republican politician, suspicion naturally arises. I don’t
want to go so far as to say that my analysis only applies to the U.S. My guiding question is
pertinent in any legal system that affords prosecutorial discretion, for I am ultimately asking a
question about how this discretion should be exercised. But the kinds of cases I'm interested in—
where the decision to prosecute is viewed as politically motivated—occur more frequently in the

U.S. than anywhere else.

Here is the structure of the paper. After dispatching with some necessary stage setting
(§2), I go on to construct what I think is the most compelling case for the claim that prosecutors

should consider perceptions of political motivation when deciding to prosecute political figures
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(§3). Though the argument is convincing, I argue it ultimately fails, raising what I think are two

decisive objections against it (§4). There is a concluding section.

2. Preliminaries

Let’s start with terminology. Who are “political figures”? Legal scholars Anthony S.
Barkow and Beth George (2010: 955) define them as “politicians or individuals associated with
or involved in political causes.” This is a broad definition. It not only includes the president and
congressman but also members of the partisan media (e.g., Sean Hannity or Rachel Maddow) as
well as students protesting Israel’s war in Gaza, for all these individuals are in some sense
associated with political causes. Because the definition is so vast, its breadth makes it difficult to
know where to draw the line (e.g., is someone who displays a “Harris-Walz 2024” sign in their
yard associated with a political cause?). For this reason, I shall understand “political figures”
narrowly. Political figures are individuals (i) elected to political office (i.e., the president,
congressman, senators, members of the city council, county commissioners, etc.) or (ii)
appointed by individuals who are elected to political office (i.e., high-ranking members of the

executive branch, judges, etc.).

What does it mean for a prosecutor’s decision to be “politically motivated”? I can find no
clear definition of the term. I shall define it narrowly. A politically motivated prosecution can

mean one of three things.

e Political ambitions inform the decision. A prosecutor charges or declines to

charge someone partly because it advances their career goals. Example: Bragg
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indicts Trump partly because he believes it makes him a stronger candidate for
higher office.

e Partisan loyalties inform the decision. A prosecutor charges or declines to charge
someone partly to please their political allies or upset their political enemies.
Example: Bragg indicts Trump partly because it frustrates Republicans and
energizes Democrats.

e Electoral calculus informs the decision. A prosecutor charges or declines to
charge someone partly to affect election results. Example: Bragg indicts Trump

partly because he fears a Trump victory would harm the country.

According to my definition, prosecutorial decisions informed by broader political values—such
as theories of punitive or racial justice—are not politically motivated. While prosecutors may be
wrong to consider such factors (I take no stance on this), doing so is a fundamentally different

kind of impropriety than acting from narrow political self-interest.

Politically motivated prosecutorial decisions, I shall assume, are wrong and should be
avoided. This assumption may strike some as controversial, but I follow the general standards of
the legal profession in making it (see my discussion of ABA guidelines below). In some cases,
the public will perceive that a prosecutorial decision is politically motivated even when it is not.
Should the prosecutor consider such perceptions when deciding whether to prosecute? That is

my guiding question.

It’s a question about how prosecutors should exercise their discretion. In the U.S.,
prosecutors have tremendous discretion to decide which cases to pursue or not pursue. Probable
cause of criminality is necessary, but not sufficient, for prosecution. Not all legal systems permit

prosecutorial discretion. For instance, “in Germany ... a rule of compulsory prosecution
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constrains prosecutorial discretion, checking the prosecutor’s ability to pick and choose which
cases to pursue” (Krauss 2009: 2-3). Insufficient resources is typically cited as the main reason
why prosecutors are given wide-ranging discretion in the U.S. (George 2005: 743; Crase 2007:
481; Krauss 2009: 8). Some argue that prosecutorial discretion is not just a concession to harsh

reality, but a positively good thing (Bibas 2010).

Few laws govern how prosecutors must exercise their discretion. Courts are also
reluctant to conclude that a prosecutor has improperly exercised discretion, invoking the
separation of powers to underpin their deference (Crase 2007: 480; Kraus 2009: 9-11). There are
ethical guidelines articulating how prosecutors should, rather than must, exercise their discretion.
The most detailed account can be found in the American Bar Association’s (ABA) Criminal
Justice Standards for the Prosecutorial Function. The manual offers a long list of considerations
prosecutors should consider when deciding to prosecute. These include the strength of the case,
the harm caused by the offense, the background and characteristics of the offender, which
includes voluntary restitution or rehabilitation efforts, unwarranted disparate treatment of
similarly situated persons, and more (American Bar Association 2017: Standard 3-4.4). The
manual also lists considerations prosecutors should nof rely on when deciding whether to bring
charges. These include hostility or personal animus towards a potential subject, as well as
“partisan or other improper political or personal considerations” (American Bar Association

2017: Standard 3-4.4).

Does this latter prohibition preempt the argument I consider in this paper? No. As I
understand it, this guideline directs prosecutors not to consider their political ambitions, partisan
allegiances, or electoral considerations when making decisions. In the U.S., prosecutors are

political creatures (George 2005: 751-752; Woolhandler et al. 2023: 865-866). At the federal
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level they are appointed by an elected official (the president); in many states, they are elected. It
is natural for them to have political ambitions and partisan loyalties, and for them to care about
electoral politics. The guideline tells them not to consider these factors when deciding who to
prosecute. Considering whether a prosecution appears to be motivated by these factors differs
from actually being motivated by them, however. If anything, considering perceptions of
political motivation seems to be an example of thinking about the “impact of prosecution or non-
prosecution on the public welfare,” which the ABA says prosecutors should consider when

exercising their discretion (American Bar Association 2017: Standard 3-4.4).

One might object to this paper’s guiding question because any decision a prosecutor
makes regarding political figures—whether to pursue charges or not—will inevitably be viewed
through a political lens, making it impossible for prosecutors to escape perceptions of political
motivation. If such perceptions cannot be avoided, then there is nothing for prosecutors to
consider. I grant this is possible, but such cases strike me as rare. Perceptions of political
motivation will often be asymmetric, in that one choice (whether to prosecute or not) is more
likely to be perceived as politically motivated than the other. Consider Bragg and Willis, both
Democrats who prosecuted Trump. While their decisions to prosecute could plausibly be seen as
politically motivated, deciding not to prosecute could not—how would not prosecuting serve
their political ambitions, partisan loyalties, or achieve desirable election outcomes? Whenever
perceptions of political motivation are asymmetric, it’s reasonable to ask whether they should

inform a prosecutor’s decision.

Finally, one might think there is a simple answer to this paper’s guiding question: if a
prosecution is likely to be perceived as politically motivated, then prosecutors should appoint

special counsels to avoid such perceptions. For instance, an elected Democratic prosecutor
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should appoint a former Republican or non-partisan prosecutor to decide whether to prosecute a
Republican politician. In cases where the appointment of special counsel is likely to eliminate
perceptions of political motivation, doing so is clearly the right call. But special counsels do not
always eliminate perceptions of political motivation. Robert Muller and Jack Smith were both
appointed special counsels, yet both investigations and Smith’s subsequent indictments were
perceived by many as politically motivated. I seriously doubt that Willis and Bragg appointing
special counsels would have done much to assuage the concerns of Trump’s supporters. Suppose
a prosecutor has reason to believe that appointing a special counsel will nof mollify concerns that
a prosecutorial decision is politically motivated. Should the prosecutor factor such perceptions

into her decision calculus?

3. Seeing Justice Done

I can now make the case for why prosecutors should consider perceptions of political
motivation when deciding to prosecute political figures. The argument proceeds by analogy.
There is an important legal principle—the principle that justice must be seen to be done—that
few reject. The argument in defense of this principle, I show, also implies that prosecutors should
avoid being perceived as politically motivated. So, if one accepts the principle that justice must
be seen to be done, then one should also accept that prosecutors ought to consider public

perceptions when deciding to prosecute political figures.

In 1923, an accident took place involving two motorcyclists, McCarthy and Whitworth.
McCarthy was criminally charged with reckless driving, and his case went to trial at the
Magistrates’ Court. After hearing the evidence presented, the magistrates withdrew to privately

deliberate on the verdict, as was customary. Accompanying them was the court clerk, which was
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also standard practice. However, it came to light that this clerk was a partner at the law firm
hired by Whitworth to pursue a civil lawsuit against McCarthy stemming from the very same
incident. Upon learning of the clerk’s potential conflict of interest, McCarthy appealed the guilty
verdict, suspecting the clerk may have improperly influenced the magistrates. The case then went
before the King’s Bench, led by Lord Chief Justice Gordon Hewart. The original magistrates
provided sworn affidavits stating the clerk took no part in their deliberations and that nothing
improper occurred. While accepting the magistrates’ attestations as truthful, Hewart nonetheless
overturned their decision. His reasoning: “it is not merely of some importance but is of
fundamental importance that justice should not only be done, but should manifestly and

undoubtedly be seen to be done” (McKoski 2017: 53).

That justice must be seen to be done is widely embraced as an important principle in legal
systems around the world (Spigelman 2006).! It takes on two meanings. First, that justice must
be seen to be done is often thought to require that court proceedings must be open to the public
(Myerson 2015: 67). Only in the rarest of circumstances (involving, for instance, matters of
national security) may court proceedings occur behind closed doors. More relevant for our
purposes, seeing justice done is also thought to require that the judicial process not only proceed
in a fair and impartial manner, but also appear to do so as well (Myerson 2015: 68). We can state

this idea as a normative principle.

! Many philosophers also adopt the idea that justice must be seen to be done as a principle of
distributive justice. For an overview of this literature, see Kogelmann (2021a; 2021b: ch. 6). For
further application of the idea of publicity to questions in political philosophy, see Manor (2022);

Koreman (2024); Mokrosinska (2024).
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The Appearance Principle (AP): Judges must appear to rule in a fair and impartial

manner to those who observe them.

The AP gives judges a positive duty. The duty says judges must ensure their observers achieve a
certain cognitive state—in particular, that those who observe them believe their decisions are
made in a fair and impartial manner. The AP does not demand that judges actually rule in a fair

and impartial manner; another normative principle gives them that duty.

Does the AP say that judges must ensure that a// who observe them can see they are fair
and impartial? What about crazy people? This question anticipates an argument I develop below.
Under certain conditions, I argue, the duties imposed by the AP (and a related principle for
prosecutors, stated soon) can be overridden. Specifically, when observers are in the grip of
epistemic irrationality, the normative force of these principles can lapse. Of course, more must
be said about what constitutes epistemic irrationality and why it mitigates the force of the
relevant principles. I clarify these issues in §4.2 below, where I explain why some forms of
epistemic irrationality can displace the usual duties associated with the AP and its prosecutorial

counterpart.

Hewart overturned McCarthy’s guilty verdict not because the decision was substantively
incorrect, but because the decision was reached in a manner inconsistent with the AP. The
magistrates ruled fairly and impartially but did not appear to do so. On the other side of the
Atlantic, the AP is embedded in the U.S. legal system. It has been affirmed by the Supreme
Court. In Offutt v. United States (348 U.S. 11) the Court vacated a contempt charge imposed by a
trial judge on a defense attorney, because the judge’s decision was “entangled with the judge’s
personal feeling against the lawyer.” Given this messy entanglement, it would be inappropriate

to let the contempt charge stand, because “justice must satisfy the appearance of justice”
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(McKoski 2017: 56). The issue was not that the contempt charge was improper; the issue was

that it violated the AP.

The AP has also been solidified in ethics guidelines that govern judicial conduct. The
ABA’s Model Code of Judicial Conduct says judges ‘“shall avoid impropriety and the appearance
of impropriety” (ABA 2020: Rule 1.2). The official Comment on Rule 1.2 further fleshes out

what it means to avoid the appearance of impropriety:

The test for appearance of impropriety is whether the conduct would create in reasonable
minds a perception that the judge violated this Code or engaged in other conduct that

reflects adversely on the judge’s honesty, impartiality, temperament, or fitness to serve as

a judge (ABA 2020: Comment on Rule 1.2).

The AP not only informs ethics guidelines for judicial conduct, but also the law surrounding
judicial recusal. At the federal level, 28 U.S. Code §455 says that “Any justice, judge, or
magistrate judge of the United States shall disqualify himself in any proceeding in which his

impartiality might reasonably be questioned.” Several states adopt similar statutes.

Why embrace the AP? Let me try to carefully state a recurring but underdeveloped
argument in the literature (Barkow and George 2010: 983-995; Meyerson 2015: 76; McCoski

2017: 58-59).

1. Ifcitizens believe their legal system is legitimate, then they are more likely to comply
with it.
2. [If citizens believe their legal system is procedurally fair, then they are more likely to

think it is legitimate.
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3. By (1) and (2), if citizens believe their legal system is procedurally fair, then they are
more likely to comply with it.
4. The AP bolsters the perception that the legal system is procedurally fair.

5. By (3) and (4), the AP contributes to compliance with the legal system.

Call this the legitimacy argument in defense of the AP. Claims (3) and (5) are statements of
logical consequence, so don’t require further explication, but the other three claims require a

defense.

The first premise says that if citizens believe their legal system is legitimate, they are
more likely to comply with it. Here I understand legitimacy in the sense of Max Weber (1947:
108), where legitimate states “enjoy the prestige of being considered binding.” A state is
legitimate when its citizens believe it generates moral duties to comply with its demands. Not all
states do this. It’s plausible to think that many living under Hitler’s Germany or Stalin’s Russia
did not think their states generated moral duties to comply. The only reasons to comply were

purely instrumental.

The first premise thus claims that when citizens believe their state generates moral duties
to comply, they are more likely to comply with it. There are two reasons to believe the claim.
First, intuitively, if citizens regard their state as morally binding, they will comply with its
demands even when punishment is unlikely. Conversely, if citizens do not believe their state
imposes moral duties, they will likely violate its commands whenever they can evade
punishment. Second, empirically, a host of psychological studies support the premise. Legal
scholar Denise Myerson (2015: 74) summarizes the relevant literature: “The findings show that

people who believe that legal authorities and institutions are legitimate [in the Weberian sense]
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are more likely to comply with the law than people who are concerned only about the risk of

being punished.”

The second premise says that if citizens believe their legal system is procedurally fair,
they are more likely to think it is legitimate. By “procedurally fair” I mean two things. First, the
legal system consists of a set of rules that most regard as fair. A legal system would not be
procedurally fair, for instance, if a law said that wealthy people could buy their way out of
criminal punishment; most would likely view such a rule as unfair. Second, the legal system
actually adheres to the aforementioned rules. For example, a legal system would not be
procedurally fair if wealthy people were subject to the same criminal penalties as everyone else

but often illegally bribed their way out of punishment.

Why think believing a legal system is procedurally fair bolsters a belief in the legal
system’s legitimacy (which, again, means citizens believe they have moral duties to comply with
it)? There are two reasons. First, intuitively, it’s plausible to think many people are driven by a
sense of reciprocity. So, if the legal system treats them in a manner they regard as fair, they will
feel obligated to comply with its demands in return. Conversely, if the legal system does not treat
them in a manner they regard as fair, they will not feel obligated to comply. Second, empirically,
Myerson notes there is work in psychology showing that beliefs about a legal system’s
procedural fairness underpin beliefs in the system’s legitimacy. She writes: “psychologists have
investigated the factors shaping belief in the legitimacy of legal institutions and authorities ...
The key finding in this respect is that perceptions of legitimacy have a strong procedural basis”

(Myerson 2015: 74-75).
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The final premise says the AP bolsters the perception that the legal system is procedurally
fair. This claim is straightforward. If judges adhere to the AP—by, for instance, recusing
themselves when they face obvious conflicts of interest—then this increases the likelihood that
people will regard the legal system as procedurally fair, for they will think the system actually
adheres to a fair set of rules (if the rules are indeed fair). By contrast, if judges do not adhere to
the AP—by, for instance, overseeing trials in which they face obvious conflicts of interest—then
people are less likely to regard the system as procedurally fair, for they may doubt the system

actually adheres to a fair set of rules.

I take it as a fixed intuition that we should embrace the AP, and the legitimacy argument
explains why. By similar logic, however, prosecutors should avoid making decisions that appear
politically motivated. To begin, note that we can formulate a normative principle governing the

conduct of prosecutors that is very similar to the AP.

The Prosecutorial Appearance Principle (PAP): Prosecutors must appear to enforce the

law in a fair and impartial manner to those who observe them.

Like the AP, the PAP gives prosecutors a positive duty to produce a certain mental state in those
who observe them. Also like the AP, the PAP has nothing to do with whether prosecutorial
decisions are actually fair and impartial; there will be another normative principle that says they

must be.

Why embrace the PAP? The legitimacy argument says the public must believe their legal
system is procedurally fair for them to believe it is legitimate, and if they believe it is legitimate

it increases compliance. The AP helps secure beliefs in the procedural fairness of the legal
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system. But judges do not exhaust the legal system’s personnel. Also included are police
officers, defense attorneys, parole officers, bailiffs, jurors, prison guards, prosecutors, and more.
If these other personnel perform their duties in, or what appears to be, procedurally unfair ways,
then the public’s confidence in the procedural fairness and hence legitimacy of the system will

be shaken, weakening compliance.

To ensure this does not happen, these other personnel must not only perform their duties
in a fair and impartial manner, but the public must see this. The PAP makes progress towards
this end. It ensures the public can see that some of the legal system’s most important personnel—
state and federal prosecutors—perform their duties in a procedurally fair manner. This fosters a
belief in the procedural fairness and hence legitimacy of the system, which contributes to

compliance.

There are thus good reasons to embrace the PAP. The principle, however, deems
problematic prosecutorial decisions that are perceived as politically motivated. To see why, note
first that prosecutorial decisions that are actually politically motivated are unfair. Recall from the
section above that this is an assumption [ make that is consistent with ABA guidelines. Granting
that politically motivated prosecutorial decisions are unfair, it follows that if a prosecutorial
decision appears politically motivated, then it appears unfair. This violates the PAP. To not
violate the PAP, prosecutors should consider perceptions of political motivation when making

their decisions, to avoid the appearance of unfairness.

4. Superseding the PAP
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The prior section introduced the PAP and made what I think is the most compelling case
possible in its defense. I now turn to it with a critical eye. Before doing so, let me outline my
general approach. I shall not argue that we should reject the PAP. Instead, I shall argue that we
should embrace other normative principles that frequently supersede the PAP. These other
principles, however, almost never supersede the AP. So, though we technically have good reason
(i.e., the legitimacy argument) to embrace both the AP and the PAP, in practice the PAP will
almost always be rendered inert by competing normative principles, but these normative

principles will almost never render the AP inert.

My argumentative strategy assumes that normative principles can conflict with one
another, requiring that some principles be sacrificed to realize others. I am not alone in thinking
this. An example is offered by Jeremy Waldron (2023: 148) who, in his recent book on the rule
of law, notes that “it is possible that in certain circumstances, the rule of law may compete with
these other ideals” such as democracy, social justice, human rights, and so on. “There may be
trade-offs,” he continues, “between the rule of law and a commitment to social justice” (Waldron
2023: 148). Also in agreement is Lon Fuller (1969: 44) who, in his classic book on the rule of
law, notes that the “internal morality of law” (i.e., the rule of law) can conflict with “external
moralities of law” (i.e., other normative criteria we judge law by). As an example, “from the
standpoint of the internal morality of law ... it is desirable that laws remain stable through time,”
and yet “changes in circumstances, or changes in men’s consciences, may demand changes in the

substantive aims of law, and sometimes disturbingly frequent changes” (Fuller 1969: 44).

Like the rule of law, the AP and the PAP can conflict with other important principles,
which may require us to abandon them. This is where the two principles differ: the PAP will

often be superseded by these other normative principles, but the AP will not. That is, these other
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important principles will frequently require us to abandon the PAP, but rarely will they require
us to abandon the AP. The practical upshot is that judges should almost always care about
appearing to do their job in a fair and impartial manner, but prosecutors should almost always

ignore the appearance of justice.

4.1 Seeing Justice vs. Doing Justice

The AP and the PAP are principles that require judges and prosecutors to appear to do
their jobs in a fair and impartial manner. They are not the only principles governing the conduct
of judges and prosecutors. They are not even the primary ones. As personnel of the criminal
justice system, the primary duty of both judges and prosecutors is to ensure justice is done. Call
these substantive justice duties. 1deally, judges and prosecutors should discharge their
substantive justice duties while also adhering to the AP and PAP respectively. But what happens

when they conflict?

One answer says that doing justice always has priority over seeing it. On this view, if a
judge is forced to choose between her substantive justice duties and the AP, she should discharge
her substantive justice duties, even if this requires her to rule in what appears to be an unfair
manner. [ do not think this is right. Think back to the English case (R v Sussex Justices, ex parte
McCarthy) where the principle that justice must be seen to be done was first introduced.
McCarthy harmed Whitworth and deserved punishment. While the initial Magistrates’ Court
handed out this punishment in accordance with their substantive justice duties, Chief Justice
Hewart overturned their decision, because it violated the AP. Hewart decided that the AP was
more important than his substantive justice duties. He made the right call, I think. Doing justice

does not always take priority over seeing it.

Page | 17



Nor is it the case that seeing justice always takes priority over doing it. Consider a case.

No Good Option. Judge A is assigned a RICO case.” The case involves a widespread
criminal conspiracy that includes homicide, drug trafficking, firearm trafficking, and sex
trafficking. The evidence against the defendants is overwhelming; they are almost
certainly guilty. Judge A4 is cousins with one of the defendants. To satisfy the AP, she
should recuse herself. The judge who would take her place, judge B, is corrupt. Judge A4 is
aware of judge B’s corruption, but the public is not, and all her attempts to report B’s
corruption have failed. Judge 4 knows that, if judge B oversees the case, the defendants
will bribe him and escape from justice. Though judge 4 is related to one of the

defendants, she is reasonably sure she can preside over the trial fairly.

Judge A has two options: she can either preside over the trial, discharging her substantive justice
duties (ensuring the guilty are punished) but violating the AP, or recuse herself and let B preside
over it, ensuring the AP is satisfied but failing to discharge her substantive justice duties (letting
the guilty walk free). My intuition is she should not recuse herself. When forced to choose

between ensuring that justice is seen and ensuring that it is done, she should choose the latter.

2 A RICO case is a criminal case brought under the auspices of the Racketeer Influenced and
Corrupt Organizations (RICO) Act. Unlike typical criminal cases, which involve a single
defendant charged with a discrete set of crimes, RICO allows prosecutors to charge multiple
individuals as part of a criminal organization engaged in a pattern of criminal activity. Relevant
to the hypothetical at issue, the judge presides over a case involving several defendants, not just

one, thereby raising the stakes of the trial.
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What explains the conflicting intuitions? The most convincing explanation points to the
gravity of the substantive injustices that occur should the judge in either case prioritize seeing
justice over doing it. When Hewart chooses to see justice rather than do it, a substantive injustice
occurs, but not a significant one. Only one individual escapes from justice. The imperative to
punish McCarthy is considerable, but not great. Reckless driving is a serious crime and
Whitworth was harmed, but he was not killed. Driving one’s motorcycle too fast is not a malum
in se act. McCarthy was negligent, not evil. By contrast, if judge A4 chooses to see justice rather
than do it, then a monumental injustice occurs. Several individuals will escape from justice, for
she presides over a RICO case with many defendants. The imperative to punish the defendants in
this case is profound. They have engaged in some of the worst crimes imaginable. At least some
of these crimes are malum in se, in particular homicide and sex trafficking. The defendants

display evil wills.
The above analysis suggests the following normative principle:

Tradeoff Principle: Judges and prosecutors can allow some substantive injustices to occur

in order to ensure that justice is seen, but not significant substantive injustices.

The term “significant” is ambiguous. I do not intend to provide a sharp definition. All I need to
show is that when prosecutors consider perceptions of political motivation it will often result in
what are intuitively “significant” substantive injustices. If this is true, then the demands of the

PAP will often fall by the wayside.

Before I get to that, it’s important to note that only rarely will the Tradeoff Principle tell
judges to abandon the AP. In most cases, when a judge recuses herself to secure the appearance
of justice, she does not thereby ensure that a substantive injustice will occur. Typically, she will

be replaced with another judge. In proceedings that involve multiple judges, there will either be
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one less judge participating, or another judge will fill her place on the panel. Assuming that the
replacement judge or other judges on the panel are of reasonable judgment and character, the
judge who recuses herself does not thereby ensure a substantive injustice will occur. Of course,
we can think up unusual cases—as I did in No Good Option—where ensuring that justice is seen
results in significant substantive injustices, requiring the judge to abandon the AP. Abandoning
the AP is the right call in cases like this, but they are exceptional. Most of the time, the Tradeoff

Principle will not tell judges to abandon the AP.

The PAP is not so lucky. Considering perceptions of political motivation in the service of
the PAP will often result in significant substantive injustices, for several reasons. First, consider
cases where the prosecutor decides to prosecute someone who she otherwise would not in order
to ensure the appearance of justice. Perhaps the evidence against the accused isn’t all that
compelling, but the prosecutor and defendant are political allies; the prosecutor brings charges to
avoid the perception that she is taking it easy on her friends. This is a significant substantive
injustice, for someone is charged with a crime who should not be. In these sorts of cases, the
Tradeoff Principle is activated, the PAP is superseded, and the prosecutor should ensure justice is

done, but not seen.

Now consider cases where the prosecutor avoids bringing charges against a political
figure because the prosecution will be viewed as politically motivated. In these cases, there is an
individual who should be charged with a crime who is not. This is a substantive injustice, for an
individual escapes punishment he deserves. Is this substantive injustice significant enough to
activate the Tradeoff Principle, requiring prosecutors to abandon the appearance of justice? That
depends on the severity of the underlying crime. If the political figure is credibly accused of

murder, then letting them walk free is a significant enough injustice to force the prosecutor to
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abandon the PAP and ensure that justice is done. If the underlying crime is minor—such as tax
filing errors—then one might initially think the Tradeoff Principle says the prosecutor should see
justice rather than do it, for the substantive injustice of not prosecuting is not significant enough

on its own to activate the principle.

But even in the case of relatively minor crimes like tax filing errors, an additional
substantive injustice occurs when prosecutors forgo prosecution to avoid the perception of
political motivation: they incentivize criminality. A prosecutor’s substantive justice duties
include not only punishing those who deserve it, but also deterring future crime. If a prosecutor
won’t prosecute someone when doing so might appear politically motivated, then politicians
know they can commit crimes with impunity so long as they can spin a compelling narrative. A
few speeches or interviews which include “I’m being prosecuted because I’'m an outsider!” or
“The establishment is trying to take me down!” allow politicians to avoid legal accountability.
When prosecutors avoid prosecution to adhere to the PAP it will result in more crime by political
figures. Incentivizing criminality among political actors counts as a significant substantive
injustice. The Tradeoff Principle is thus activated, so prosecutors should ensure that justice is

done, not seen.

Prosecutors who consider public perceptions when deciding to prosecute political figures
will often commit significant substantive injustices. In some cases, defendants are wrongly
prosecuted. In other cases, they wrongly walk free. Most concerning, criminality among
politicians is encouraged. By the Tradeoff Principle, the demands of the PAP will often be
superseded. Prosecutors should ignore public perceptions, and ensure that justice is done, not

seen. By contrast, the Tradeoff Principle will rarely supersede the AP, for rarely will adhering to
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the AP result in significant substantive injustice. So, most of the time, judges can ensure that

justice is seen.

4.2 Weaponizing Motivated Reasoning

In the last section I introduced a principle that can supersede the duties imposed by the
AP and PAP. When seeing justice results in significant substantive injustice, seeing justice must
be abandoned. This principle rarely impacts judges but greatly impacts prosecutors. In this
section I highlight a second principle that can supersede the duties imposed by the AP and PAP.
Like the prior principle, it will rarely force judges to abandon the AP, but will often force

prosecutors to abandon the PAP.

Typically, an agent’s inability to see that justice is done is only considered problematic if
she meets certain epistemic standards. For instance, Thomas Christiano (2008: 48) argues that
“publicity does not require that each person actually see that he or she is being treated justly. It
requires only that each person can see that he or she is being treated justly ... given a reasonable
informed effort on his part.” Moreover, it is individuals with “reasonable cognitive limitations”
who must be able to see that they are treated justly (Christiano 2008: 48). Christiano’s epistemic
standards are not very demanding, but they still imply that, if someone who does not meet these
standards is unable to see that justice is done, then we need not be concerned. We need not alter

just institutions to accommodate such individuals.

I would like to propose an epistemic standard agents must meet before their inability to
see that justice is done forces judges and prosecutors to alter their conduct to adhere to the AP or

PAP. It is motivated by a case.
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Magic Website. An individual is being criminally prosecuted for a serious crime. Judge C
oversees his case. The defendant can log on to a magic website that generates false yet
plausible-sounding arguments for why judge C cannot preside over his trial fairly. The
website will do this for any judge overseeing any trial for any defendant. The defendant
and his supporters spend enough time on the website to convince themselves that judge C

cannot preside over the trial fairly.

The AP demands that judge C recuse herself, for her presiding over the trial will not appear fair
and impartial to the defendant and his supporters. My intuition is that the judge should not recuse

herself in this case.

It’s tricky to articulate why. One answer says the judge should not recuse herself because
the defendant’s beliefs about the judge’s biases are false. This will not do. If we return to R v
Sussex Justices, ex parte McCarthy, it turns out that McCarthy’s belief that the Magistrates’
Court was biased against him was false. McCarthy was concerned that the clerk of the court
(who was a supporter of Whitworth) biased the judges’ deliberations, but this turned out to be
false. And yet, Hewart overturned the decision of the Magistrates’ Court anyways in service of
the AP, which I think was the right call. So, false beliefs about bias are not sufficient to

supersede the duties of the AP.

Another response says the judge should ignore the defendant’s concerns about her
impartiality because the defendant’s beliefs are epistemically irrational. What does it mean to be
epistemically rational? The most basic requirement of epistemic rationality is that “one believes
propositions that are strongly supported by one’s evidence and refrains from believing
propositions that are improbable given one’s evidence” (Kelly 2003: 612). On this view, perhaps

the AP is superseded when doubts about impartiality are grounded in beliefs that are not
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supported by evidence. This may in fact be a plausible principle, but it is orthogonal to the case
at hand. In the current case, the defendant is responding to evidence; he forms beliefs on the
basis of plausible-sounding news stories he reads from the magic website. It turns out that his
evidence is bad, but that is irrelevant. Responding to bad evidence may lead to false beliefs, but

it 1s still rational.

Some believe epistemic rationality involves more than basing one’s beliefs on available
evidence. It also demands that individuals search for evidence in reasonably unbiased ways
(Friedman 2020; Flores and Woodward 2023; Hughes 2023). This seems to be what goes wrong
in Magic Website. The defendant looks for evidence that confirms a conclusion he wants to be
true—that judge C is biased—and does not also look for evidence that, were he to consume it,
would lead him to realize that judge C is not, in fact, biased. The defendant, in other words,
engages in motivated reasoning. Motivated reasoning is a well-understood phenomenon (Kunda
1990; Epley and Gilovich 2016; Mercier and Sperber 2017). The basic idea is that people reason
in ways that allow them to reach conclusions they desire. As Hugo Mercier and Dan Sperber
(2017: 218) describe it: “reasoning systematically works to find reasons for our ideas and against

ideas we oppose. It always takes our side.”

Motivated reasoning does not imply that we blindly believe anything we wish (Kunda
1990: 482-483; Epley and Gilovich 2016: 133). It is not doxastic voluntarism. Instead, motivated
reasoning refers to the tendency to analyze evidence in ways that allow us to reach conclusions
we desire. For instance, motivated reasoners actively seek out evidence that supports their
preferred beliefs and avoid evidence that contradicts or undermines those beliefs. As Nicholas
Epley and Thomas Gilovich (2016: 136) describe it, most people “recruit evidence like attorneys,

looking for evidence that supports a desired belief while trying to steer clear of evidence that
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refutes it.” Ultimately, we arrive at conclusions based on our evidence. However, before
reaching those conclusions, we try to gather evidence that supports our favored positions and

avoid evidence that challenges them.

The best explanation for why the judge should not recuse herself in Magic Website is
because the defendant’s false beliefs about her bias are grounded in motivated reasoning. This

diagnosis leads to the following principle:

Epistemic Addendum: If an individual believes that a judge or prosecutor is biased, and
this belief is both false and the result of motivated reasoning, then the judge or prosecutor

need not ensure the individual can see that justice is done.’

Like the Tradeoff Principle, the Epistemic Addendum highlights circumstances under which the
AP and the PAP are superseded. In general, judges and prosecutors have a duty to ensure they do
their jobs in what appears to be a fair and impartial manner. This duty falls by the wayside,
however, if doubts about their impartiality are both false and stem from a flawed motivated

reasoning evidentiary search process.

3 A reviewer points out that this principle may be a specific example of a more general one:
namely, that judges and prosecutors are not obligated to ensure their actions appear just to
observers who are epistemically irrational. This approach strikes me as correct, but I do not
pursue it here. Fully developing it would require a detailed account of the many forms of
epistemic irrationality and why each type undermines the duties imposed by the AP and PAP. [
stick with the narrower point, that motivated reasoning (a form of epistemic irrationality) can
supersede the duties of the AP and the PAP, explaining why judges and prosecutors should

worry about this form of epistemic irrationality specifically.
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Why embrace the Epistemic Addendum? The argument is that we should not allow
individuals to weaponize normative principles, and the Epistemic Addendum prevents the AP
and PAP from being weaponized. A normative principle is weaponized when individual 7 has a
duty to provide some benefit to individual j in circumstances C, and j manipulates whether C
obtains to j’s benefit. Let me offer an example. Peter Singer (1972) convincingly argues that
people in wealthy countries have a duty to transfer resources to people in poor countries.
Suppose individuals in poor countries purposefully avoid economic development to receive the
wealth transfer (Schmidtz 2000). Though I have the intuition that Singer is in general right, I also
have the intuition that, were individuals in poor countries to do this, the duty to transfer resources
to them dissipates. This is because the poor (in this hypothetical case) have weaponized Singer’s
principle: they manipulate underlying circumstances—they refuse to develop economically—to

continue to receive a benefit.

The same thing happens in Magic Website. The judge has a duty to provide the
appearance of a fair and impartial trial to the defendant and the public. Through motivated
reasoning, the defendant manipulates underlying circumstances—he creates the appearance of
impropriety in his own eyes—to force the judge to recuse herself. The Epistemic Addendum

prevents this kind of weaponization.

Rarely will the Epistemic Addendum force judges to abandon the AP. This is not because
defendants will be unmotivated to find evidence casting the judge overseeing their trial as
biased—they most certainly will. It’s because they will not be able to find it. Motivated
reasoning is not doxastic voluntarism. It means people look for evidence to confirm what they
want to believe. If they cannot find evidence, they cannot form the desired beliefs. For most

judges presiding over most routine trials, evidence may be sought casting the judge as biased, but
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it will not be found. In the real world, there is no magic website defendants can turn to in order to
cook up evidence that says the judge presiding over their trial is biased. If you Google a random
judge, you typically only find some basic biographical information, nothing salacious. Since
motivated reasoning will not lead most defendants to the conclusion that the presiding judge is

biased, rarely must the AP be abandoned.

Things are different when it comes to the PAP. When it comes to political prosecutions,
many magical websites exist: X (the website formerly known as Twitter), Facebook, TikTok,
YouTube, Reddit, Truth Social, and more. It is well-established that motivated reasoning is
particularly pronounced in politics (Brennan 2016: ch. 2; Kahan 2016). This is because the
individual (but not social) costs of holding false beliefs about politics is very low, so it is rational
to believe what makes you feel good; it is rational to be irrational about politics specifically
(Caplan 2007; Kogelmann and Manor 2025). More importantly, when it comes to politics,
motivated reasoners will be able to find evidence that confirms what they want to believe. There
is a well-established marketplace for rationalizations (Williams 2023). If you want to believe that
Bragg, Smith, and Willis are biased, all you need to do is turn on Fox News or log on to Truth

Social. Confirming evidence is all around.

That politics is an arena of motivated reasoning with an extensive marketplace for
rationalizations means prosecutors must often abandon the PAP when deciding to prosecute
political figures. The Epistemic Addendum says that a prosecutor’s duty to follow the PAP is
superseded if perceptions of bias are false and the result of motivated reasoning. In the case of
prosecuting political figures, public perceptions will almost surely be the result of motivated
reasoning. Prosecutors need not concern themselves with such perceptions. By contrast, rarely

will the Epistemic Addendum tell judges to abandon the AP.
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5. Conclusion

Trump is not the first politician to be prosecuted for criminal misconduct, nor will he be
the last. In the public square many argue that prosecutors should consider perceptions of political
motivation when deciding to prosecute political figures. I did my best to construct an argument
defending this claim, grounded in the legal principle that justice must be seen to be done. The
argument fails, however. When it comes to prosecutorial decisions, insisting on seeing justice
sacrifices too much substantive justice. Insisting on seeing justice also holds the criminal justice
system hostage to weaponized motivated reasoning. Prosecutors should focus on doing justice,

not seeing it.
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